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CASE SUMMARY 
UNCOVERING FRAUD AGAINST THE 
GOVERNMENT BY WAY OF FREEDOM 
OF INFORMATION ACT REQUESTS 
INTRODUCTION 
UNITED STATES v. CATHOLIC 
HEALTHCARE WEST 
In United States v. Catholic Healthcare West, the Ninth Circuit held 
that when information leading to a False Claims Act ("FCA") suit is 
obtained from a Freedom of Information Act ("FOIA") request, I that suit 
is not necessarily barred for lack of subject matter jurisdiction? The 
FCA contains a jurisdictional bar prohibiting suits based on publicly 
disclosed information from certain enumerated sources.3 The Ninth 
Circuit disagreed with the Third Circuit and found that information 
obtained from an FOIA request does not necessarily bar a FCA claim. 4 
The court found that the inquiry should not be whether the FOIA 
response qualifies as a publicly disclosed enumerated source, but 
whether the information obtained from the FOIA request that is the basis 
for the fraud allegations came from a publicly disclosed enumerated 
I 31 U.S.C.A. §§ 3729-33 (West 2007); 5 U.S.C.A. § 552 (West 2007). 
2 See generally United States v. Catholic Healthcare West, 445 F.3d 1147 (9th Cir. 2006). 
3 See 31 U.S.C.A. § 3730(e)(4) (West 2007). 
4 See Catholic Healthcare West, 445 F.3d at 1156; United States ex rei Mistick PBT v. 
Housing Authority, 186 F.3d 376, 383 (3d Cir. 1999). 
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source.5 This holding requires a case-by-case analysis and is based 
largely on the policy considerations underlying the FCA. 6 
I. FACTS AND PROCEDURAL HISTORY 
Defendant Dr. Michael Berens acted as the primary scientific 
researcher on a project using beagle dogs to research glioma, a type of 
malignant brain tumor. 7 The research took place at the Barrow 
Neurological Institute, a division of defendant Catholic Healthcare 
West. 8 The project involved injecting glioma tumor cells into beagle 
puppies while in utero. 9 The study aimed to create tumors that would 
develop after birth and then be transplanted into the puppies' brains 
where further research could be conducted. 10 
The project initially received private funding, but Berens later 
sought public funding by applying for grants from the National Institutes 
of Health ("NIH,,).II The NIH rejected the first grant application, but 
accepted the second and awarded Berens over $700,000 to continue the 
research. 12 
The relators, led by Dr. Patricia Haight of the organization In 
Defense of Animals, brought this qui tam action 13 alleging that many of 
the statements in the grant application were materially false and 
fraudulent. 14 In particular, they alleged: that rates of success were 
greatly exaggerated or completely false; that Berens lacked the skills 
required to perform the surgeries as he claimed; that projections of future 
success were inflated; that the approach taken was not the only way the 
research could be conducted as claimed; and that a consultant listed on 
the application was not really involved with the research as claimed. I5 
Dr. Haight uncovered this fraud by requesting documents under the 
Freedom of Information Act ("FOIA,,).I6 She also toured the facilities 
5 Catholic Healthcare West, 445 F.3d at 1156. 
6 1d. 
7 1d. at 1148. 





13 A qui tam action is "[aln action brought under a statute that allows a private person to sue 
for a penalty, part of which the government or some specified public institution will receive." 
BLACK'S LAW DICTIONARY 578 (2d pocket ed. 2001). 
14 United States v. Catholic Healthcare West, 445 F.3d 1147, 1148-50 (9th Cir. 2006). 
15 !d. at 1150. 
16 1d. 
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where the dogs were housed and interviewed several people involved in 
the research. 17 Based on her investigation, Dr. Berens brought the FCA 
case at issue here. 18 
The FCA imposes liability on those who defraud the government 
and allows private individuals to bring qui tam actions on behalf of the 
government as a means to encourage private individuals to uncover 
fraud. 19 Qui tam relators share in any recovery the government is 
awarded. 20 In order to discourage qui tam relators from bringing 
frivolous FCA actions, a jurisdictional bar provides that no court can 
have jurisdiction over an FCA claim that is based on publicly disclosed 
information from certain enumerated sources. 21 Those sources are: a 
criminal, civil, or administrative hearing; a congressional, administrative, 
or Government Accounting Office report, hearing, audit, or 
investigation; or the news media, unless the person bringing the action is 
an original source of the information or the action is brought by the 
Attorney General. 22 
Defendants filed a motion to dismiss based on lack of subject matter 
jurisdiction relying on the jurisdictional bar.23 The district court granted 
the motion holding that responses to FOIA requests qualify as publicly 
disclosed information from an enumerated source.24 The relators 
appealed that ruling to the Ninth Circuit. 
II. NINTH CIRCUIT ANALYSIS 
The main issue on appeal was whether responses to FOIA requests 
that provide the basis for the FCA claims qualify as publicly disclosed 
information from an enumerated source within the meaning of the 
jurisdictional bar.25 The district court in effect followed the lead of the 
Third Circuit in holding that FCA claims based on FOIA responses 
constitute publicly disclosed information from enumerated sources, 
17 Catholic Healthcare West,445 F.3d at 1149. 
18 [d. at 1150. 
19 [d. at 1151; 31 V.S.c.A. §§ 3729, 3730(b) (West 2007). 
20Vnited States v. Catholic Healthcare West, 445 F.3d 1147, 1151 (9th Cir. 2006); 31 
V.S.C.A. § 3730(d) (West 2007). 
21 31 V.S.C.A. § 3730(e)(4)(A) (West 2007). 
22 Catholic Healthcare West, 445 F.3d at 1151; 31 V.S.C.A. § 3730(e)(4)(A) (West 2007). 
23 Catholic Healthcare West, 445 F.3d at 1150. 
24 /d. at 1150-51. 
25 /d. at 1151. 
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namely government reports or investigations. 26 The Ninth Circuit 
reversed. 
In allowing qui tam relators to bring FCA suits, the government 
sought to provide incentives for private citizens to seek out and bring to 
light fraud against the government.27 The jurisdictional bar, on the other 
hand, was aimed at discouraging opportunistic plaintiffs with no 
information of their own from bringing suits based on public 
information. 28 The jurisdictional bar seeks "to balance the primary 
fraud-detection function of the FCA while 'ensur[ing] that no qui tam 
relator could profit from information that had become part of the public 
domain. ,,,29 
Keeping these policy goals in mind, the court examined what 
Congress intended when it included governmental reports and 
investigations in the jurisdictional bar.30 It found that "'[r]eport' denotes 
a document that includes an analysis of findings; [and] 'investigation' 
implies independent governmental leg-work.,,31 Both reports and 
investigations therefore are compilations of government effort. 32 In 
contrast, an FOIA request is merely a "'mechanism for duplicating 
records that are in the possession of the federal government .... ",33 
In other words, when relators base their claims on FOIA responses, 
those claims are not based on government investigation, [mdings, and leg 
work, but are instead based on information the government had in its 
possession but didn't necessarily know was evidence of fraud. 34 
26United States v. Catholic Healthcare West, 445 F.3d 1147, 1152-53 (9th Cir. 2006). 
Appellees, relying on United States ex rei Mistick PBr v. Housing Authority, 186 F.3d 376,383 (3d 
Cir. 1999), argued that the Ninth Circuit "should hold that all documents obtained via FOIA request 
are pu blic disclosures for the purposes of the jurisdictional statute." Id. The Ninth Circuit 
disagreed. Id. at 1153. 
27 Catholic Healthcare West, 445 F.3d at 1154. 
28 ld. 
29 1d. (quoting United States ex rei Mistick PBT v. Housing Authority, 186 F.3d 376,391 (3d 
Cir. 1999) (Becker, C.J., dissenting». 
30 1d. at 1153-54. 
31 1d. at 1153. 
32 United States v. Catholic Healthcare West, 445 F.3d 1147, 1153 (9th Cir. 2006). 
33 1d. (quoting United States ex rei Mistick PBT v. Housing Authority, 186 F.3d 376, 393 (3d 
Cir. 1999) (Becker, C.J., dissenting». 
Id. 
34 See Catholic Healthcare West, 445 F.3d at 1155. According to the Ninth Circuit: 
While the government can be expected to be on notice of fraud when the allegations are 
contained in a public disclosure such as an administrative or congressional hearing, when 
responding to a FOIA request, the government need not assimilate the information contained 
in the requested documents. The duplication of FOIA-requested documents does not require 
the degree of familiarity and cognizance that the drafting of a report or the conducting of an 
investigation would. 
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Additionally, FOIA responses are the simplest and most efficient means 
by which a private citizen can uncover fraud against the government. 35 
Prohibiting citizens from basing FCA claims on information obtained 
through FOIA responses would frustrate the fraud-finding aim of the 
FCA and would not allow those citizens who do find fraud to do so in the 
most efficient means possible.36 
Rather than holding that all FOIA responses fall within the 
jurisdictional bar as the district court and Third Circuit had, the Ninth 
Circuit found the better method is to analyze the specific information 
obtained by the FOIA request that constitutes fraud and to determine 
whether that information itself was obtained from an enumerated 
source. 37 Here, the information leading to the fraud claim was found in 
the grant application.38 Since a grant application is not among the 
enumerated sources, the jurisdictional bar did not apply.39 The fact that 
Haight put in substantial time investigating and compiling information 
leading to the fraud complaint was further evidence that she was not 
merely relying on information already in the public domain and taking 
advantage of the law.40 Rather, she put in just the type of effort toward 
fraud detection the statute sought to encourage. 
III. IMPLICATIONS OF THE DECISION 
Rather than adopting an all or nothing approach to whether FCA 
actions brought based on fraud uncovered via FOIA responses are 
barred, the Ninth Circuit in United States v. Catholic Healthcare West 
adopted a case-by-case analysis requiring "reference to the nature of 
[the] document itself.,,41 Thus, district courts in the Ninth Circuit must 
look at the information obtained by the FOIA response that contains 
information leading to the fraud allegations to determine whether that 
information came from an enumerated source.42 This holding is in line 
with the policy behind the FCA and balances the aim of encouraging 
citizens to uncover fraud against the government while also deterring 
opportunistic plaintiffs from profiting from information already in the 
35/d. at 1155. 
36 1d. 
37 1d. at 1155-56. 
38 United States v. Catholic Healthcare West, 445 F.3d 1147. 1155 (9th Cir. 2006). 
39 1d. at 1156. 
40 [d. at 1155-56 't 
41 [d. at 1156. 
42 [d. at 1155-56. 
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public domain.43 Holding otherwise would 
information-gathering tool and would too 
jurisdictional bar.44 
43 [d. 
eliminate a valuable 
strictly construe the 
KATHERINE W ATIS· 
44 United States v. Catholic Healthcare West, 445 F.3d 1147, 1155-56 (9th Cir. 2006) . 
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